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K3 Why switch to UltraTax?

For the 4th year in a row, Thomson-Reuter’s UltraTax has earned the highest overall rating ahead
of Intuit’s Lacerte, ProSeries and CCH’s ProSystem Fx according to the 2012 tax software survey
conducted by the Journal of Accountancy (JofA) and Tax Advisors.

Why buy UltraTax from €-Consulting Inc.?

o e-ConsultingS £510{ Ultra Tax Program= TSIl A AEksH 7| 245]|eis oAl £ QIEL|LY,
- We have been supplying tax software to Korean CPAs since 1987
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- Seven of nine KASCPA National presidents
- Five of seven current (2011-2012) KACPA chapter presidents
- Over 93% of all practicing Korean CPAs and EAs in greater NY area (NY, NJ, CT, DE, PA)
- Over 130 practicing Korean CPAs in Los Angeles
- Over 80% of KASCPA New York Conference attendees (pictured above) in September 2011

UltraTax is a trademark of Thomson Reuters Corporation

Contact: Mitchell Kang (=] 7}) Tel: 201-232-0394 e-mail: econsultants@aol.com
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2013 KASCPA CONFERENCE - MESSAGE FROM THE PRESIDENT
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IEYIEY 2013 CONFERENCE SCHEDULE

2013 KASCPA Conference Schedule

N

Pacific Palms Resort, City of Industry, California
One Industry Hills Parkway, City of Industry, CA 91744

Sept. 29th, 2013 (SUN) - Oct. 2nd, 2013 (WED)

3:00 pm - 6:00 pm

SUN _ .
Sept. 20th, 2013 6:00 pm - 6:30 pm

6:30 pm - 9:00 pm

7:00 am - 7:45 am

MON

Sept. 30th, 2013
8:00 am - 9:00 am

Seminar Room

Colonial A&B 9:00 am - 10:00 am

10:00 am - 11:00 am

11:15am - 12:15 pm
12:30 pm - 6:00 pm
6:30 pm - 9:00 pm

7:00 am - 7:45 am

TUE

Oct. 1st, 2013

8:00 am - 9:00 am

Seminar Room
Colonial A&B

9:00 am - 10:00 am

10:00 am - 11:00 am

11:15am - 12:15 pm
12:30 pm - 6:00 pm
6:30 pm - 11:00 pm

7:00 am - 9:00 am

Oct. 2nd, 2013

Registration at Concourse C&D
Welcome and Introduction at Majestic C&D
Dinner at Majestic C&D, Pacific Palms

Breakfast at Cima, Pacific Palms

Seminar#1: Negotiations / Communications Skills
Speaker: Jay Wook Koo, Alpha Leadership Center

Seminar#2: Business Combinations
Speaker: John Yamane, Manager, PwC Transaction Services

Seminar#3: Leases
Speaker: John Yamane, Manager, PwC Transaction Services

Lunch or Tour Start
Golf at Babe
Dinner and Meeting at Majestic C&D, Pacific Palms

Breakfast at Cima, Pacific Palms

Seminar#4: State Board of Equalization (SBE)
Background of BOE and useful info for CPAs

when clients are conducting business with California entities

Speaker: Lisa Nickerson, SBE Principal Auditor

Seminar#5: Fair Value
Speaker: Theresa Chen, Manager, PwC Transaction Services

Seminar#6: Mergers and Acquisitions - Tax Considerations
Speaker: Greg Choi, Senior Manager, Ernst & Young LLP

Lunch or Tour Start
Golf at IKE

Dinner and Farewell Party at Majestic |, Pacific Palms

Breakfast at Cima, Pacific Palms

* Tour (A detailed schedule will be provided at registration).
Monday (Huntington Library at Pasadena): 11:15 am - 6:15 pm

Tuesday (Winery at Temecula): 11:15 am - 6:15 pm
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NEWPORT
VALUATIONS

Expert Advice We Stand Behind

Michael Yi, CPA, ASA, MBA

Serving clients and their trusted advisors nationwide for more than 20 years,
Newport Valuations is a leader in business valuation and consulting. Our
valuations are regularly reviewed and accepted by national and international
corporations, their law and audit firms, and governmental and regulatory

agencies, including the IRS, DOL and SEC.

Quality Financial Services

Recognized for uncompromising service, superior work and a high level of integrity, Newport Valuations
delivers a full range of business valuation and financial advisory services. We offer national experience at a cost-

effective rate and prompt attention to your needs.

Company Valuations

e M&A

e (Cto S Conversions

e Estate Planning and Reporting

e Partial/Fractional Interest Valuations
Warrants and Stock Options
Insurance Placements

Buy-Sell Agreements

ESOP Valuations

Accounting and Tax Compliance
(including 141, 142, 409A And 123(r))

e Enterprise Value Calculations

e  Goodwill Impairment Measurement
® Purchase Price Allocations

e Stock Options

Main Office: 23 Corporate Plaza Dr.
Suite 230, Newport Beach, CA 92660
TEL: 949.706.1313 FAX: 949.612.3240

Restructuring and Reorganization

e (Corporate Recapitalizations
e Debt Forgiveness and Insolvency Opinions
e Debt Instrument Valuations

Transactions

e Fairness and Solvency Opinions
® Formation and Sale of ESOPs
e Transaction Advisory Services

Intangible Asset Valuations

® |Intellectual Property Including:
Patents, Software, Technology
e Trademark and Trade-name Valuations

Litigation Support

e |ost Profit Analysis

e Eminent Domain Proceedings

e (Corporate and Partnership Dissolutions
e Disputes/Litigation support

Los Angeles Office: 3435 Wilshire Blvd.,
Suite 2350, Los Angeles, CA 90010
TEL: 213.222.8249 FAX:213.381.6296

Myi@newportvaluations.com

www.newportvaluations.com
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FASB and IASB publish revised

exposure draft on leases

John Yamane, Manager, PricewaterhouseCoopers’ Transaction Services

What's new?

On May 16, 2013, the FASB and IASB
(the boards) issued a revised exposure
draft on leases. The revised exposure
draft attempts to address criticisms of the
2010 exposure draft, yet still meet the key
objective of recognizing leased assets and
liabilities on the balance sheet.
Comments on the exposure draft are due
September 13, 2013.

What are the key provisions?

Lessee accounting

A right-of-use asset and a liability to
make lease payments will be recognized
on the balance sheet for all leases (except
short-term leases). The income statement
will reflect either a front-loaded expense
pattern (similar to today’s capital leases)
or straight-line expense (similar to
current operating leases).

Lessor accounting

Lessors will either record straight-line
income (similar to current operating
leases) or follow a new receivable and
residual approach under which a lessor
will recognize a lease receivable and a
residual asset. Profit on the receivable is
recognized immediately; profit on the
residual is deferred until the underlying
asset is re-leased or sold. Interest income
on the receivable and residual asset is
recognized over the lease term.

Dual model

Income statement recognition will
depend on the nature of the underlying
asset and whether the lessee acquires or
consumes more than an insignificant
portion of the asset.

) Property leases (e.g., real estate):
Apply straight-line recognition unless
the lease term is for the major part of

the underlying asset’s economic life or
the present value of fixed lease
payments is substantially all of the fair
value of the underlying asset.

) Other than property leases
(e.g., equipment):
Recognize front-loaded expense
(lessees) or apply a receivable and
residual approach (lessors) unless
the lease term is insignificant
compared to the underlying asset’s
economic life or the present value
of fixed lease payments is insignifi-
cant relative to the fair value of the
underlying asset.

Other provisions

) Distinguishing between a lease
and a service:
New guidance for assessing whether
a contract contains a lease will
require reassessment of existing
contracts and may result in
a different accounting treatment for
some arrangements.

) Lease components:
In a multi-asset lease, an entity will
need to identify and account for each
component as a separate lease.
Classification will depend upon the
primary asset within the component.
When a component contains both
land and a building, an entity will not
allocate lease payments between them.

) Lease term:
Lease term will include the
noncancellable lease term and
extension options where the lessee
has a significant economic incentive
to extend the lease. Reassessment will
occur when there is a significant
change such that the lessee now has,
or no longer has, a significant
economic incentive to extend the lease.

) Variable lease payments:

Variable lease payments based on
usage or performance (e.g., tenant
sales) will not be considered in
measuring the lease asset and liability
unless viewed as "in-substance” fixed
lease payments.

What are the alternate views?
Three of the seven FASB members have
presented alternative views. These views
reflect concerns about whether all of the
core objectives of the project have been
met, the cost-benefit of the proposal, the
dual model, and the usefulness of the
proposed disclosures. Two IASB members
have presented alternative views that
support the application of a single lease
model. Both sets of alternative views also
include some concerns with the proposed
accounting for variable leases payments
and renewal options.

Is convergence achieved?

The boards jointly redeliberated the
comments on the 2010 exposure draft
and jointly issued the revised exposure
draft. Convergence is expected to be
achieved.

Who's affected?

The proposed standard will have a pervasive
impact on an organization's business
processes, systems, and controls. Entities
will need to inventory their contracts for
possible leases/embedded leases and
catalogue the identified leases.

What's the transition and
effective date?

Pre-existing leases will not be grandfa-
thered and all leases will be reassessed.
The boards have not yet proposed an
effective date; however, we do not expect
the final standard to be effective prior to
2017.

What's next?
Comments on the exposure draft are due
September 13,2013. ©

John is a Manager with PwC’s Transaction Services specializing in providing transaction accounting and reporting advice to corporate and private equity entities.
John provides transaction support in areas such as sale-leasebacks and other structured leasing transactions, special purpose entities, joint ventures, consolidation,
business combinations, and preferred stock / debt issuance / refinancing. John has worked with clients in numerous industries including power & utilities, clean-
tech, tech, energy, banking, insurance, and real estate. John also spent three years in PwC’s Financial Services Assurance practice focusing on commercial and
consumer banking clients. John has helped financial services clients with both SEC reporting and SOX compliance. John received his B.S. in Business Finance and
B.S. in Accounting from the Marshall School of Business and Leventhal School of Accounting respectively, at the University of Southern California.

X E-mail: john.yamane@us.pwc.com
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BOARD OF EQUALIZATION

Presentation for the Korean American CPA Association Conference
City of Industry - October 1, 2013

Lisa Nickerson, Riverside District Principal Auditor

1879, a constitutional

amendment created the
BOE and charged it with
the  responsibility  for

ensuring statewide equality and
uniformity in county property tax
assessment practices. As the state's
need for revenues to support
programs, infrastructure, and services
grew, the agency assumed a broader
role.

In 1911, a voter-approved constitu-
tional amendment directed the BOE to
levy four new taxes, including
insurance and corporate franchise
taxes. In 1933, the Great Depression
caused a tremendous drop in property
tax revenues, which in turn led to the
most significant change in the BOE's
duties—the creation of the sales tax.
Shortly afterward, in 1935, the use tax
was established to protect California
businesses from tax-free, out-of-state
competition. The use tax also assures
that all consumers in the state contrib-
ute fairly to the funding of state and
local programs whether they choose
to make purchases in California or
outside the state.

Currently BOE collects taxes and fees
that provide approximately 34 percent
of the annual revenue for state
government and essential funding for
counties, cities, and special districts. In
fiscal year 2010-11, the BOE-
administered taxes and fees produced
$53.7 billion for education, public
safety, transportation, housing, health
services, social services, and natural
resource management.

The BOE administers the state's sales
and use, fuel, alcohol, tobacco, and
other taxes and collects fees that fund
specific state programs. More than
one million businesses are registered
with the agency.

The BOE's five Board Members, who
serve concurrent four-year terms,
constitute the nation's only elected tax
commission. One Member is elected
from each of California's four Equal-
ization Districts. The State Controller,
elected at large, serves as the BOE's
fifth Member. All of the 2010-11
Members of the Board were elected in
November 2010, with terms begin-
ning in January 2011.

The BOE's Executive Director, appointed
by the Board Members, directs approxi-
mately 4,387 agency employees, who
carry out the BOE's mission, goals, and
directives.

The primary responsibilities of the
BOE are to:

® Administer agency programs.

® Act as an appellate body for the
review of property, business, and
income tax determinations.

® Adopt rules and regulations
clarifying the laws it administers.

® Determine the assessed value of
railroads and specified privately-
held public utilities, including gas,
electric, and telephone companies.

® Oversee the property tax assessment
practices of county assessors.

Sales Tax vs. Use Tax: What's
the Difference?

California’s sales tax generally applies
to the sale of merchandise, including
vehicles, in the state. The state’s use
tax applies to the use, storage, or
other consumption of those same
kinds of items in California. Tax
collected by the retailer here in Califor-
nia is called sales tax, and the retailer is
responsible for reporting and paying
the tax to the state. When an out-of-
state or online retailer doesn't collect
the tax for an item delivered to
California, the purchaser may owe
"use tax," which is simply a tax on the
use, storage, or consumption of
personal property in California.

Exempt Items

Items that are exempt from sales tax
are exempt from use tax as well. Use
tax liabilities are often created by
internet or mail order purchases with
out-of-state retailers not required to
collect the tax. Be sure to review your
receipts from Internet and other out-
of-state purchases to determine if tax
was charged.

Why some out-of-state retailers
collect tax and others do not

An out-of-state company that is
"engaged in business" in the State of
California must register with the BOE
to collect use tax on their retail sales of
tangible personal property to Califor-
nia customers (unless otherwise
exempt). Circumstances where a
retailer is considered to be engaged in
business in California, commonly
referred to as "nexus," for sales and
use tax purposes include (but are not
limited to) the following:

® Maintaining, occupying or using
any type of office, sales room,
warehouse or other place of
business in California. This
includes use that is temporary,
indirect or through an agent or
other representative.

® Having any kind of representative
operating in the state for the
purpose of taking orders, making
sales or deliveries, installing, or
assembling tangible personal property.

Making repairs or providing
maintenance or service to property
sold, whether by employees,

agents or other representatives.

® Deriving rentals from a lease of
tangible personal property located
in California.

In addition, beginning September 15,
2012, an out-of-state retailer is
engaged in business in California if the
retailer:
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® Has agreements with persons
operating in California who solicit
and refer potential customers to
the retailer by an internet-based
link, Internet website, or other
wise, and who receive
compensation based on completed
sales, provided the retailer 1) has
$10,000 in sales to California
customers through referrals from
California-based affiliates, and 2)
sold more than $1 million in
products to California consumers
in the preceding 12 months.

Is a member of a commonly-
controlled group and combined
reporting group in which a
member of the commonly-
controlled group performs services
for the retailer in California that
help the retailer establish or
maintain a market for sales of
products in California.

This includes the design and
development of products the
retailer sells.

If a company is not "engaged in
business” in California, they will
generally not charge you California
tax. However, some out-of-state
companies with no physical presence
voluntarily register with the BOE and
collect tax as a courtesy to their
California customers.

How to Pay Use Tax

If you have a California seller's permit,
you must pay the use tax due on
business related purchases with your
sales and use tax return in the period
when you first used, stored, or
consumed the item in California.
Report the amount of your purchase
under “Purchases subject to use tax,”
(line 2) on the return.

If you are not required to have a
seller's permit or a use tax account you
must pay use tax in one of the follow-
ing ways.

® The easiest way to report and pay
the use tax is on your California
state income tax return. Follow the

instructions included with your
income tax return. Complete the
worksheet included in those
instructions to determine the
amount of your use tax liability.
As part of reporting use tax on the

State Income Tax Return, you may
also choose to use a Use Tax
Lookup Table for purchases under
$1,000. The table calculates the
use tax liability based on the
taxpayer’s adjusted gross income.

OR

® Pay Use Tax directly to the State
Board of Equalization by using the
BOE's electronic registration

Sy stem;

It is your responsibility to report and
pay use tax based on an item’s
purchase price. Use tax generally applies
to:

® Purchases by California individuals
or businesses from out-of-state
vendors (including foreign
merchants) who do not collect
California tax on their sales, unless
the purchase is otherwise exempt
from tax, such as online purchases
of food products.

A seller’s use of items purchased

for resale in the regular course of
business, such as withdrawing

items from inventory for personal
or business use. Demonstrating or
displaying an item while holding it
for sale is generally not a taxable use.

® Purchases of vehicles, vessels,
mobile homes, and aircraft from
sellers who do not hold seller’s
permits. For more information,
call our Customer Service Center
at 800-400-7115 or our Consumer
Use Tax Section at 916-445-9524.

How to Prepare for a Sales &
Use Tax Audit

I thought | would touch upon audits as
well. | believe the best way to prepare
for a sales and use tax audit is to take
a proactive approach. The mission of
the Board of Equalization is to serve
the public through fair, effective, and
efficient tax administration. The
Board’s audit program is one of many
ways in which we provide assistance
and information to the public while, at
the same time, providing a fair and
firm  enforcement program that
ensures that taxes are reported properly.

Each industry has its own problem
areas. It is easier to prevent the excep-
tions rather than resolve them later.
Remember sales tax audits are a 3 year

=b
=

period. You have to keep all your
books and records for a period not less
than 4 years unless you have received
written authorization from the BOE.
You may also want to check our Indus-
try Tax Guide web page for informa-
tion on key tax issues relevant to
specific businesses such as restau-
rants, caterers, auto repair garages,
and construction contractors.
(http://Awww.boe.ca.gov/industry)

Be prepared to give 20 or 30 minutes
of your time during the initial phase of
the audit. Here you will be explaining
to the auditor the business, your
accounting system, and where all the
books and records are kept.

Many times samples are pulled for a
test. Keep in mind any errors will be
projected to the whole population.
Inform the auditor of any irregularities
before a block or statistical sample is
pulled such as: seasonal, closures,
theft, promo sales, giveaways, self-
consumed, etc. Make sure the sample
pulled is representative of the
business. This can be a real time and
money saver.

Answer any questions as soon as
possible. Don't leave the auditor to
have to guess. Keep appraised daily of
the progress of the audit. Find out
whether more records or documenta-
tion is needed, or if there are any
guestions that need to be answered.

While an auditor’s job is to determine
the correct amount of tax, he or she, is
also trying to finish the audit as quickly
as possible. Therefore, if any potential
credits are disclosed you should be
prepared to perform any work neces-
sary to determine the amount of the
credit.

At the conclusion of the audit, be sure
the auditor thoroughly explains any
differences and give you a copy of the
audit working papers. That way you
can make an informed decision on
whether to agree with or dispute the
audit findings. ¢
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FASB and IASB issue

final fair value guidance

Theresa Chen, Manager, PricewaterhouseCoopers’ Transaction Services

2013 KASCPA SEMINAR ISRl

On May 12, 2011, the Financial Account-
ing Standards Board (FASB) issued
Accounting Standard Update No. 2011-

04, Fair Value Measurement (Topic 820):
Amendments to Achieve Common Fair
Value  Measurement and  Disclosure
Requirements in U.S. GAAP and IFRSs
(the ASU), and the International
Accounting Standards Board (IASB)
issued International Financial Reporting
Standard (IFRS) 13, Fair Value Measure-
ment (together, the new guidance). The
new guidance amends U.S. GAAP and is a
new standard under IFRS.

What are the key provisions?

The new guidance results in a consistent
definition of fair value and common
requirements for measurement of and
disclosure about fair value between U.S.
GAAP and IFRS. While many of the
amendments to U.S. GAAP are not
expected to have a significant effect on
practice, the new guidance changes some
fair value measurement principles and
disclosure requirements. The key changes
to U.S. GAAP are described below.

Highest and best use and
valuation premise

The new guidance states that the concepts
of highest and best use and valuation
premise are only relevant when measuring
the fair value of nonfinancial assets (that
is, it does not apply to financial assets or
any liabilities). The new guidance
therefore prohibits the grouping of
financial instruments for purposes of
determining their fair values when the
unit of account is specified in other
guidance, unless the exception provided
for portfolios described below applies and
is used.

Blockage factors and other
premiums and discounts

Current guidance prohibits application of
a blockage factor in valuing financial
instruments with quoted prices in active
markets. The new guidance extends that
prohibition to all fair value measure-

ments. Premiums or discounts related to
size as a characteristic of the entity’s
holding (that is, a blockage factor) instead
of as a characteristic of the asset or
liability ~ (for example, a control
premium), are not permitted. A fair value
measurement that is not a Level 1
measurement may include premiums or
discounts other than blockage factors
when market participants would incorpo-
rate the premium or discount into the
measurement at the level of the unit of
account specified in other guidance.

Measuring the fair value of
financial instruments held

in a portfolio

The new guidance includes an exception
to the valuation principle described
above. The exception is available to an
entity when it manages market risks (that
is, interest rate risk, currency risk, or other
price risk) and/or counterparty credit risk
exposures of a group (portfolio) of
financial instruments on the basis of the
entity’s net exposure. The exception
allows the entity to measure those
financial instruments on the basis of the
net position for the risk being managed.
Certain criteria must be met in order to
apply the exception.

Instruments classified within
shareholders’ equity

The new guidance aligns the fair value
measurement of instruments classified
within an entity’s shareholders’ equity
with the guidance for liabilities. As a
result, an entity should measure the fair
value of its own equity instruments from
the perspective of a market participant
that holds the instruments as assets.

Disclosures

The disclosure requirements have been
enhanced, with certain exceptions for U.S.
nonpublic companies. The most signifi-
cant change will require entities, for their
recurring Level 3 fair value measure-
ments, to disclose quantitative informa-
tion about unobservable inputs used, a

description of the valuation processes
used by the entity, and a qualitative
discussion about the sensitivity of the
measurements. New disclosures —are
required about the use of a nonfinancial
asset measured or disclosed at fair value if
its use differs from its highest and best
use. In addition, entities must report the
level in the fair value hierarchy of assets
and liabilities not recorded at fair value
but where fair value is disclosed.

Is convergence achieved?

Although the new guidance is substan-
tially converged, there will continue to be
some differences. The TASB has not
changed its accounting for the recogni-
tion of day one gains and losses. Unlike
U.S. GAAP, IFRS requires that a fair value
measurement be based on observable
inputs in order for a gain or loss to be
recognized at inception. IFRS also does
not provide a practical expedient similar
to the one under U.S. GAAP for the
measurement of certain investments that
report a net asset value.

Who's affected?

The new guidance affects all entities that
measure or disclose assets, liabilities, or
equity at fair value. The new measure-
ment provisions may have a more signifi-
cant impact on entities that have a signifi-
cant amount of financial instruments
recorded at fair value.

What's the effective date?

For public entities, the ASU is effective for
interim and annual periods beginning on
or after December 15, 2011, with early
adoption prohibited. Nonpublic entities
must adopt the new guidance in annual
periods beginning on or after December
15, 2011 but may choose to apply it in
interim periods beginning after Decem-
ber 15, 2011. IFRS 13 is effective for
annual periods beginning on or after
January 1, 2013, with earlier application
permitted. The new guidance will require
prospective application.

What's next?

Companies should evaluate their fair
value measurements to determine which,
if any, of the measurement techniques
they use will have to change as a result of
the new guidance, and what additional
disclosures will be necessary. ©

Theresa is a Manager in PricewaterhouseCoopers’ Transaction Services — Valuation practice in Los Angeles, CA. Prior to PwC, Theresa was an analyst at
Marshall & Stevens, a valuation consulting firm. In her current capacity with PwC, Theresa performs valuation projects for financial and tax reporting purposes,
including valuations of entities for goodwill impairment testing purposes and valuation of intangible assets in business combinations. Theresa has worked with
clients in numerous industries including entertainment and media, technology, healthcare, and energy. Theresa received a B.S. degree in Business-Economics
from the University of California Los Angeles and a M.A. degree from California State University Fullerton.

B4 E-mail: chen.theresa@us.pwc.com
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Introduction to M&A Tax

Greg Choi (=|Z=2), Senior Manager, Ernst ¢& Young LLP
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The Role of Tax in a Deal

® Choice of Entity

® Structuring the deal

® Performing tax due diligence
® Integrating tax findings

Asset Deal v. Stock Deal and
Section 338(h)(10) election

P Asset Deal vs. Stock Deal - general
introduction.

P In taxable asset acquisitions,
the buyer will take a basis in the
acquired assets equal to the
purchase price allocated to the
acquired assets, which is generally
referred to as a SUB. To the extent
basis is allocated to amortizable
Section 197 intangibles such as
goodwill and going concern value,
the buyer would enjoy an
amortization deduction over a
15-year period, subject to the
anti-churning rules set forth in
Section 197(f)(9). To the extent
basis is allocated to depreciable
assets, the buyer could take a
depreciation deduction.

P In taxable stock acquisitions, the
tax basis of assets inside the target
corporation remains unchanged,
unless an election under Section
338 is made to treat the
acquisition as an asset acquisition.
Also, the tax attributes of a
corporation, such as NOLs and
E&P, generally remain unchanged,
but their utility may be limited or
eliminated by certain provisions
such as Sections 382 and 383.

) Section 338 election: If certain
elections under Section 338 are
made when certain conditions are
met, a stock acquisition can be
treated for tax purposes as the
acquisition of assets giving rise to
an SUB.

® Section 338(g) election vs.
Section 338(h)(10) election

® When desirable vs. when
undesirable

Tax-Free Transactions

D Buyer offers consideration
consisting primarily of its own
stock

P Can be structured in many forms,
all with their own rules

D Asset-based reorganizations

(Section 368 (a) - A, C, D, (a)(2)(D))

P Stock-based reorganizations
(Section 368 (a) - B, (a)(2)(E))

P Section 351 corporate formations
and capital contributions
(i.e., transfer of assets for stock)

) Not literally tax-free - rather, tax is
deferred until stock received by the
Seller/Target Shareholders in the
transaction is sold or otherwise
disposed of.

P Consequences

o All of the following statutory
and judicial requirements must
be met:

® One of seven qualifying forms of
reorganizations

® Continuity of interest (COI)

® Continuity of business enterprise
(COBE)

® [ndependent business purpose

YVYNIW3S YdISY) €102

(i.e., transaction cannot be solely
tax-motivated)
® Plan of reorganization

Additional points to consider
P Section 409A
P Section 382
D Section 280G

) Unified Loss Rules
(Treas. Reg. Sec. 1.1502-36)

P Debt financing

P Internal restructuring
P Transfer pricing

p Other Developments
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The Offshore Voluntary Disclosure Initiative:

To Participate Or Not?

Dean Paik, ESQ

new client comes to you with a

problem: for many years he has

maintained a financial account
in Korea that he has failed to report on his
income tax returns. You review his
options with him. First, you tell him you
cannot help him file a false income tax
return so if you are going to file this year’s
return for him he will need to disclose the
account in Korea. In addition, you tell him
that the IRS is working to implement the
Foreign Account Tax Compliance Act
(FATCA) which will require Korean
financial institutions, such as the one at
which your client maintains his account,
to disclose U.S. taxpayers. As a result, you
manage to convince him that doing
nothing is not a good option.

You then tell him about the IRS” Offshore
Voluntary Disclosure Initiative (OVDI)
program. If he is not currently the subject
of an audit or other investigation, he can
voluntarily disclose his foreign account to
the IRS. The principle benefit will be that
the IRS and U.S. Department of Justice
will grant him amnesty from any criminal
prosecution. You further tell him that he
has to fully disclose any and all of his
accounts, anyone who has assisted him in
setting up and maintaining the account,
and may be subject to interview by IRS
agents or Department of Justice lawyers.
Finally, you tell him he will probably have
to pay a Foreign Bank Account Report
(FBAR) penalty of 27.5% of the highest
balance in the account. Your client tells
you that there was nearly a million dollars
in the account so that the penalty will be
several hundred thousand dollars. He says
that is a lot of money and asks if there are
any other options.

You respond that he could make a “quiet
or silent” disclosure. He could amend his
returns and begin reporting his financial
account in Korea. In the event that the IRS
never focuses on his returns through audit
or otherwise, he may not have to pay any
penalties for failing to report his financial
account in Korea. You tell him, however,
that if the IRS figures out that he has failed
to report his account, the Department of
Justice can prosecute him for failing to
report his account. The maximum
penalty for each failure is five years in jail
and fines of up to $250,000 per violation.

He then asks you whether he should
participate in the OVDI program or make
a “quiet” disclosure. What do you tell him?
In addition to whatever civil penalties
may apply if he fails to participate in the
OVDI program but is later discovered, the
principal issue is: what are his chances he
will be prosecuted for a crime if he makes
a “quiet” disclosure? All prosecution
recommendations are reviewed by the Tax
Division of the U.S. Department of Justice
in Washington, D.C. In the Tax Division’s
review, the principle issue is whether the
government can prove the defendant
committed a tax crime beyond a reason-
able doubt.

In prosecutions for failure to report
foreign financial accounts, the principle
charge the government uses is failing to
file an FBAR.! The elements the govern-
ment must prove to establish a charge of

failing to file an FBAR are: (1) that the
person had a financial interest in, or
signature or other authority over, a
financial account in a foreign country
with an aggregate of more than $10,000 at
any time during the calendar year; (2) he
failed to file, with the U.S. Department of
Treasury, an FBAR on or before June 30 of
the following year; and (3) that the person
acted willfully in failing to file the required
FBAR.

The first two elements generally will not
be in issue: in your client’s case, he had
signature authority over an account of
nearly a million dollars and did not file an
FBAR for the account. The principle issue
over whether there is much risk of
criminal prosecution for your client is
whether he acted willfully. “Willful”
means whether he acted knowingly, i.e.,
whether the government can prove he
knew he had an obligation to file an FBAR
yet failed to do so.

The issue is one of the facts surrounding
his failure to file: Did he file his own
returns or did he use an accountant or
other return preparer? Did his prior
accountant tell him he needed to file? Did
his accountant inform him in writing?
Did he report all the income in the
account? How actively was he involved in
managing the account? Was the account a
brokerage account? A careful assessment
of these and many other questions is
necessary to properly advise your client.
The facts of each person’s case will vary
greatly from your clients situation. If
faced with this problem, the best thing to
do is to contact a professional experienced
in assessing overseas bank disclosure cases. ©

1 If large amounts of income were not reported, the government also may consider charging willfully filing a false income tax return, 26 U.S.C. § 7206(1).

About the author: Dean Paik, a Korean-American attorney with over 25 years of experience, served as a top advisor to the Assistant Attorney General of the Tax Division, United States
Department of Justice, between 2010 and 2013. He advised on a variety of civil and criminal matters, including the Justice Department’s overseas bank account initiatives. He helped devise
strategies and policies on the enforcement against banks, bankers, and account holders of the laws requiring the disclosure of foreign bank accounts, including intergovernmental negotiations to
resolve conflicts in bank secrecy laws so as to allow for the implementation of FATCA. He began his career as a trial attorney in the Justice Department through the Attorney General’s Honors
Program prosecuting tax crimes and then served as an Assistant U.S. Attorney. Today, he is in private practice with the law firm Rogers Joseph O’Donnell in San Francisco and can be reached

at 415-956-2828 or dpaik@rjo.com.
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Business Succession

Planning

Jongsik(Jon) Kim, LUTCE FSS, CLTC, RICP/ MassMutual Financial Group

hen developing a succession
plan for your business, you
must make many decisions.

Should you sell your business or give it
away? Should you structure your plan to
go into effect during your lifetime or at
your death? Should you transfer your
ownership interest to family members,
co-owners, employees, or an outside
party? The key is to pick the best plan for
your circumstances and objectives, and to
seek help from financial and legal advisors
to carry out this plan.

Selling your business

Selling your business outright

You can sell your business outright,
choosing the right time to sell--now, at
your retirement, at your death, or anytime
in between. The sale proceeds can be used
to maintain your lifestyle, or to pay estate
taxes and other final expenses. As long as
the price is at least equal to the full fair
market value of the business, the sale will
not be subject to gift taxes. But, if the sale
occurs before your death, it may result in
capital gains tax.

Transferring your business with a buy-
sell agreement

A buy-sell is a legally binding contract
that establishes when, to whom, and at
what price you can sell your interest in a
business. A typical buy-sell allows the
business itself or any co-owners the
opportunity to purchase your interest in
the business at a predetermined price.
This can help avoid future adverse conse-
quences, such as disruption of operations,
entity dissolution, or business liquidation
that might result in the event of your
sudden incapacity or death. A buy-sell can
also minimize the possibility that the
business will fall into the hands of outsid-
ers. The ability to fix the purchase price as
the taxable value of your business interest
makes a buy-sell agreement especially
useful in estate planning. Agreeing to a
purchase price can minimize the possibil-
ity of unfair treatment to your heirs. And,
if your death is the triggering event, the
IRS' acceptance of this price as the taxable
value can help minimize estate taxes.
Additionally, because funding for buy-
sells is typically arranged when the buy-
sell is executed, you're able to ensure that
funds will be available when needed,
providing your estate with liquidity that
may be needed for expenses and taxes.

Private annuity

With a private annuity, you transfer your
ownership interest in the business to
family members or another party (the
buyer). The buyer in turn makes a
promise to make periodic payments to
you for the rest of your life (a single life
annuity) or for your life and the life of a
second person (a joint and survivor
annuity). Again, because a private annuity
is a sale and not a gift, it allows you to
remove assets from your estate without
incurring gift or estate taxes. Until very
recently, exchanging property for an
unsecured private annuity allowed you to
spread out any gain realized, deferring
capital gains tax. IRS regulations have
effectively eliminated this benefit for most
exchanges, however. If you're considering
a private annuity, be sure to talk to a tax
professional.

Self-canceling installment note

A self-canceling installment note (SCIN)
allows you to transfer your interest in the
business to a buyer in exchange for a
promissory note. The buyer must make a
series of payments to you under that note,
and a provision in the note states that at
your death, the remaining payments will
be canceled. Like private annuities, SCINs
provide for a lifetime income stream and
they avoid gift and estate taxes. But unlike
private annuities, SCINs give you a
security interest in the transferred business.

Gifting your business

If you're like many business owners, you'd
prefer to have your children inherit the
result of all your years of hard work and
success. Of course, you can bequeath your
business in your will, but transferring

your business during your lifetime has
many additional personal and tax benefits.
By gifting the business over time, you can
hand over the reins gradually as your
offspring become better able to control
and manage the business on their own,
and you can minimize gift and estate taxes.

Gifting your business interests can
minimize gift and estate taxes because:

® It transfers the value of any future
appreciation in the business out of
your estate to your heirs. This can
be especially valuable if business
growth is expected.

® Gifts of $14,000 per recipient are tax
free under the annual gift tax
exclusion.

® Aggregate gifts up to $5,250,000
(2013 figure) are tax free under your
lifetime exemption.

® Partial interest gifts, as with GRATS,
GRUTS, and FLPs, may be valued at a
discount for lack of marketability or
restrictions on transferability.

Gifting your business using trusts

You can make gifts outright or use a trust.
You can even structure a trust so that you
keep control of the business for as long as
you want. You can establish a revocable
trust, which will bypass probate and allow
you to change your mind and end the
trust, or an irrevocable trust, such as a
grantor retained annuity trust (GRAT) or
a grantor retained unitrust (GRUT) that
can provide you with income for a
specified period of time and move your
business out of your estate at a discount.

Gifting your business using a
family limited partnership

You can transfer your business interest using
another entity, such as a family limited
partnership (FLP). An FLP is a limited
partnership formed to manage and
control a family business. You (and your
spouse) can be the general partners,
retaining control of the business itself and
receiving income from the business, while
your children can be limited partners. By
transferring the business to an FLP, you
may be able to use valuation discounts
and substantially reduce the value of the
business for tax purposes by making
annual gifts to the limited partners. ©
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