Asset Protection and Preservation

A. Gifts vs. Irrevocable Trust

Issue of living trust: not for asset protection?

Gift
1. Doner basis = Done basis
2. No preservation of section 121 exclusion

of capital gain of donors’ [settlors’)

principal residence

3. No protection of future creditors

For children or spouses

4, No stepped basis at time of death

5. For Medicaid/Medical (in California) Purpose
In order to be eligible to apply for the above,
Transfer of assets, gifts or transfer of assets to

irrevocable Trust

Market value at time of death

Yes, there is preservation of this
section 121

Yes, protection from future
for children or spouses

Yes, there is stepped up basis

Joint tenancy:

(1) Half stepped up of basis at time
of first spousal death.

{2) another half stepped up basis

at surviving spousal death.

Community property with a right of

of survivorship:

(1) Stepped up basis of whole value
of property at first spousal
death.

Strategy: Surviving spouse may
sell it without paying any (capital
gain) taxes, downsizing or
nursing home. No tax results.

(2) Another stepped up basis of
whole value at the time of
surviving spousal death.

Double stepped-up basis.

Irrevocable trust, the transfer of the assets must



5 years before the application (two and a half years
in California. This refers to Skilled Nursing Home

prescribed by medical doctor. If the transfer of the assets made to
State government can put a lien Irrevocable trust, the state
at the person’s death government may not put a lien on

the properties after person’s death.
The assets in the irrevocable trust
become excluded in the Medicaid
application form.

B. Preparation of Form 706

Example attached

C. Deceased spousal unused exclusion amount, or DSUE

Rev. Proc. 2022-32 SECTION 1. PURPOSE This revenue procedure supersedes Rev. Proc.
2017-34, 2017-26 1.R.B. 1282, and provides a simplified method for certain taxpayers to obtain
an extension of time under § 301.9100-3 of the Procedure and Administration Regulations to
make a “portability” election under § 2010(c){(5)(A) of the Internal Revenue Code (Code). For
purposes of the Federal estate and gift taxes, a portability election allows a decedent’s unused
exclusion amount (deceased spousal unused exclusion amount, or DSUE amount) to
become available for application to the surviving spouse’s subsequent transfers during life
or at death. The simplified method provided in this revenue procedure is to be used in lieu of
the letter ruling process. No user fee is required for submissions filed under this revenue
procedure.

The simplified method of this revenue procedure is available to the executor (either an
appointed executor or, if none, a non-appointed executor, as provided in § 20.2010-2(a)(6)) of
the estate of a decedent if:

(1) The decedent: (a) was survived by a spouse; (b) died after December 31, 2010; and (c)
was a citizen or resident of the United States on the date of death.



(2) The executor is not required to file an estate tax return under § 6018(a) as determined based
on the value of the gross estate and adjusted taxable gifts and without regard to the need to file
for portability purposes;

(3) The executor did not file an estate tax return within the time required by § 20.2010-2(a)(1)
for filing an estate tax return; and

(4) The executor satisfies all requirements of section 4,01 of this revenue procedure.

Reference: To read in more detail about the whole subject,
26 CFR 601.201: Rulings and determination letters. (Also Part I, Section 2010; 20.2010-2;
301.9100-3)

2 Year filing rule:

On top of Form 706, Write:

“Filed pursuant to Rev. Proc. 2017-37 to elect portability under 2010 ©(5)(A)”.
In order to extent form 706, file form 4768.

D. Qualified Domestic Trust

. This is applied to non-U.S. citizen. Resident alien must file this not to pay estate taxes since non-
U.S. citizens may not use unlimited marital deduction. The period to obtain a U.S. citizenship
was 5 years. Now, a surviving spouse can prolong it until his or her death. But one of the
requirements is to have a Bank trust. There has to cost and administration is involved.

Non-U.8. citizen may have a deduction/exclusion up to $60,000.
Filing date is the same as Form 706.

Sample is attached.

E. Form 8971

Information regarding Beneficiaries Acquiring Property from a
Decedent

Sample attached.
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2020 Estate and Gift Tax for Non-US Citizens

To:
US Citizen

To:

- US Resident (Green

Card Holder)

To:
Non Resident Alien

Spouse:
Unlimited Marital
Deduction

Others:
Annual Exclusion:
$15,000

| Applicable Excluston

Amount: 511,580,000

Spouse:
Annual Exclusion:
$157,000

Applicable Exclusion
Amount: $11,580,000

Others:
Annual Exclusion:
$15,000

Applicable Exclusion
Amount: $11,580,000

Spouse:
Annual Exclusion:
$157,000

Applicable Exclusion
Amount: $11,580,000

Others:
Annual Exclusion:
515,000

Applicable Exclusion
Amount: $11,580,000

From; R
."US Residgnt )
{Green Card Holder)

B
t

Spouse:
Unlimited Marital
Deduction

Others:
Annual Exclusion:
$15,000

Applicable Exclusion
Amount: $11,580,000

Spouse:
Annual Exclusion:
$157,000

Applicable Exclusion
Amount: $11,580,000

Others:
Annual Exclusion:
$15,000

Applicable Exclusion
Amount: $11,580,000

Spouse:
Annual Exclusion:
$157,000

Applicable Exclusion
Amount: 511,580,000

Others:
Annual Exclusion:
$15,000

Applicable Exclusion
Amount; $11,580,000

From: »
‘Non-Resident Alien
(US Situs Property)”

Spouse:
Unlimited Marital
Deduction

Others:
Annual Exclusion:
$15,000

No Applicable Exclusion
Amount

Spouse:
Annual Exclusion:
$157,000

No Applicable Exclusion
Amount

Others:
Annual Exclusion:
$15,000

No Applicable Exclusion
Amount

Spouse;
Annual Exclusion:
$157,000

No Applicable Exclusion
Amount

Others:
Annual Exclusion:
$15,000

No Applicable Exclusion
Amount

From:
Non-Resident Alien
(non-US sited property)

No US Gift Tax Applied

No US Gift Tax Applied

No US Gift Tax Applied

probatestars.com




United States -
_Estate-Tax ...

To:
US Citizen

To:
US Resident (Green
Card Holder)

To:
Non Resident Alien

From:

Spouse: Spouse; Spouse:
US Citizen Unlimited Marital Applicable Exclusion Applicable Exclusion
: Deduction Amount: $11,580,000 Amount: $11,580,000
Others: Others: Others:
Applicable Exclusion Applicable Exclusion Applicable Excilusion
| Amount: 511,580,000 Amount: $11,580,000 Amount: $11,580,000
From:-. = - - Spouse: Spouse; Spouse;
US‘Resident.(Gréen' Unlimited Marital Applicable Exclusion Applicable Exclusion
Card Holder) Deduction Amount: $11,580,000 Amount: $11,580,000
" | Others; Others: Others:

-

“{ Applicable Exclusion
1 Amount: $11,580,000

Applicable Exclusion
Amount: $11,580,000

Applicable Exclusion
Amount: $11,580,000

From: .. s . | Spouse: Spouse: Spouse:
Non-ﬁemdent A“e“‘ «| Unlimited Marital Applicable Exclusion: Applicable Exclusion
”(l‘]"ShSit'us"propérty) Deduction Amount: $60,000 Amount: $60,000

' Others: Others: Others:
Applicable Exclusion Applicable Exclusion Applicable Exclusion

" J Amount: $60,000 Amount: $60,000 Amount: 560,000

From: No US Estate Tax Applied | No US Estate Tax Applied | No US Estate Tax Applied

Non-Résideht Alien
(n_pn—US sited property)

General Principles

Rate of Taxation

The current rate of taxation for taxable gifts and bequests is 40% at the Federal level. Amounts gifted
beyond the annual gift exclusions and beyond the lifetime applicable exclusion would be taxed at that
rate. Likewise, at death, any taxable bequest beyond the lifetime applicable exclusion is taxed at 40%.

Not every gift or bequest is taxable. Gifts and bequests to US citizen spouses are not taxed. Bequests to

charities remain untaxed, as do some lifetime gifts to charities.

Taxation of United States Citizens and Permanent Residents

United States Citizens and Permanent Residents (typically a green card holder) are subject to United
States estate and gift tax on their worldwide assets, whether through lifetime gift or passing at death.

The United States is a party to a number of estate and gift tax treaties, whereby double taxation is
avoided, typically on real estate.

probatestars.com




L

Taxation for Spouses not United States Citizens

US-citizen spouses can receive lifetime gifts or bequests at death from their spouse in an unlimited
amount, pursuant to the unlimited marital deduction. Non US citizen spouses receiving lifetime gifts
cause taxation as if they were non spouses, save for the increased annual gift exclusion amount for such
spouses. With respect to bequests at death, a non-US citizen spouse can receive the benefits of citizen
status through the use of a Qualified Domestic Trust ("QDOT"), where the estate tax is deferred until
actually paid out to the non-citizen spouse, or the spouse does at some point become a citizen.

Taxation for Non Resident Aliens of their US situs property

Domestic real estate always has as its situs the United States. Intangible assets are subject to a number
of rules that classify certain assets as non-us situs or as not subject to United States transfer tax, such as
bank deposits in US banks, stock in US companies, and life insurance proceeds.

What is the Applicable Exclusion Amount?

The Applicable Exclusion Amount is the amount transferred prior to death {over and above the annual
gifting exclusions) that can be transferred free of gift tax. At death, the same Applicable Exclusion

amount applies, except that any portion that was used to eliminate gift tax during lifetime reduces the
amount available at death.

probatestars.com




